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Inthis workers’ conpensation action, the enpl oyee, Linda
S. Seals, filed two separate clains: one for a March 1993 back
injury and a second for a July 1993 hand injury and chronic
depression. Although not formally consolidated by the trial court,
these clains were tried together. Regarding the first claim the
trial court awarded the enployee benefits for a 25 percent
permanent partial disability to the body as a whole as a result of
the back injury. Regarding the second claim the trial court found
that the enployee was permanently and totally disabled from the
conbi nation of the back injury, the hand injury, and resulting
chronic depression. No distinct rating was provided for the hand
I njury al one. Pursuant to Tenn. Code Ann. 8§ 50-6-208(b) (Supp
1997), the trial court apportioned the permanent total disability
award 75 percent to the enployer, England/ Corsair Upholstery
Manuf act uri ng Conpany, Inc., and 25 percent to the Second Injury

Fund.

This Court consolidated the enployee’s two clains for
revi ew. The Special Wrkers’ Conpensation Appeals Panel, upon
reference for findings of fact and concl usions of |aw pursuant to
Tenn. Code Ann. 8 50-6-225(e) (Supp. 1997), found that the evi dence
preponderated against the trial court’s findings of permanent
psychiatric injury and permanent total disability. The panel found
i nstead that the enpl oyee sustai ned permanent partial disabilities
of 12.5 percent as a result of the back injury and 40 percent as a
result of the subsequent hand injury. In addition, the panel

di sal |l oned certain discretionary costs awarded by the trial court.

W granted the enpl oyee’s notion for full-court review.

For the reasons stated below, we find that the evi dence does not



preponderate against the trial court’s findings. W remand the
case, however, for further proceedings on the apportionnent of
liability between the enployer and the Second Injury Fund in

accordance with this Court’s decision in Bonely v. Md-Anerica

Corp., 970 S.wW2d 929 (Tenn. 1998). W affirm as nodified, the

trial court’s order relating to the discretionary costs.

The enpl oyee is forty-eight years old and began worki ng
for the enpl oyer in 1985. She sustained a work-rel ated back injury
on March 7, 1993, but she was able to return to work on March 26,
1993, to a |less strenuous position. She sustained anot her work-
related injury to her left hand and wist on July 27, 1993, and she
underwent surgery for this injury on Novenber 19, 1993. Wen she
returned to work on January 4, 1994, she was assi gned to answer the
tel ephone, to file, and to performmninal data entry tasks in the
office. Her status was changed to part-tine on May 1, 1995, and
she subsequently resigned fromher job on Septenber 18, 1995. She
filed suit for workers’ conpensation benefits for all of her
injuries. At trial, she testified that she resigned due to

constant pain in her back and left arm

In the fall of 1995, the enployee sought treatnent for
depression at Cherokee Health Systens. She ended this treatnent
after two or three visits, however, because she did not |ike her
doct or. The enpl oyee had not received any other treatnent for

depression as of the tinme of the Decenber 1996 trial.



Two orthopedi c surgeons testified regardi ng the extent of
t he enpl oyee’ s physical inpairnent. The treating physician, Harold
E. Cates, MD., testified that the enpl oyee’s back injury resulted
in a 5 percent permanent inpairnment with a ten-pound lifting
restriction. He also testifiedthat her hand/wist injury resulted
in a 10 percent pernmanent inpairment,! yielding a conbined rating
for both injuries of a 15 percent pernmanent i npairnent. The
eval uati ng physician, WlliamE. Kennedy, MD., testified that the
enpl oyee sustained a 4 percent permanent inpairnment to the body as
a whole as a result of her 1993 back injury. He did not rate the
I mpai rnent, if any, that the enpl oyee sustained fromthe hand/ wi st

I njury.

Regardi ng the enpl oyee’s depression, two psychiatrists
testified concerning the permanency of her inpairnent. The first,
Jerry B. Lemer, MD., testified on behalf of the enployee. Lenier
testified that during his evaluation of the enpl oyee on Decenber 4,
1995, he concluded that she was suffering from major depression,
single episode with psychotic features, caused by her back and
hand/wist injuries. Due to the untreated nature of her nental
illness, Lemer testified that the enployee s depression was
becom ng chronic and would therefore not respond effectively to
anti - depressant nedi cations. Furthernore, he testified that it was
unlikely that the enployee would be able to engage in any
meani ngf ul i ntrospective psychotherapy due to her Ilimted
intellectual ability. Finally, he testified that she would be
unable to concentrate sufficiently on an assigned work task for

ei ght hours each day. Thus, Lemer opined that the enployee

!Cates rated the enpl oyee’s hand/wist injury as a 16 percent
per manent inpairment to her arm which translates to a 10 percent
per manent inpairnent to the body as a whole.
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suffered a 50 percent permanent inpairnent due to chronic

depr essi on.

The second psychiatrist, Bruce Quinton Geen, MD.,
evaluated the enployee’'s nental inpairnent on behalf of the
enpl oyer. Geen testified by deposition that psychol ogical testing
and his personal exam nation of the enployee resulted in his
conclusion that she is suffering froma major depressive episode
fromwhi ch she “absol utely shoul d recover” w th appropriate nedi cal
and rehabilitative treatnent.? G een elaborated that there is a
very high statistical |ikelihood that the enpl oyee’s depressionis

not pernmanent.

Finally, three experts testified in regard to the
enpl oyee’ s vocational capacity. Kelly Lenz, a physical therapist,
testifiedinreference to a “functional capacity eval uati on” report
she prepared on the enployee. Lenz’'s report states that her
findings, when coupled with the lifting restrictions inposed by
Cates, neant that the enpl oyee woul d be nost suitable for sedentary
wor k, defined as occasional lifting of ten pounds or less, no

frequent lifting, and no significant wal king or carrying.

Nor man Hankins, Ed.D., also testified as a vocationa
expert. Hankins determ ned that the enpl oyee’s readi ng, spelling,
and arithnmetic skills are at a grade-school |evel and that her 1Q

is in the “borderline” range. Thus, he opined that even without

2Green’s testinobny supports Lemer’s conclusion that the
enpl oyee’ s depression resulted in |large part fromher work-rel ated
physi cal injuries.



t he depression, the enployee is 100 percent vocationally disabled

based on her physical and educational limtations.?3

The | ast vocati onal expert, Ed Smith, testified on behalf
of the enployer. Smth determined that the enployee has
transferable skills in the areas of custoner service, clerical
t el ephonic, cashier, and reception. Wiile he opined that the
enpl oyee is not totally disabled, Smth agreed with Lenz that the

enpl oyee is restricted to sedentary enpl oynent.

The trial <court concluded that the enployee was
permanently and totally disabled as a result of her physical and
mental injuries. The back injury and resulting depression were
rated as a 25 percent pernmanent partial disability to the body as
a whole,* and the enployer was ordered to pay benefits on this
basis. No distinct rating was given, however, to the hand/wi st
injury and consequential worsening of the enployee s depression
which resulted in her total disability. The trial court awarded
permanent total disability benefits to be paid until the enpl oyee

reaches age sixty-five.® As noted previously, the trial court

3Hanki ns m st akenly believed that Cates had pl aced a t wo- pound
lifting restriction on both of the enployee’ s arns, when in fact,
t he orthopedi st gave a two-pound restriction to the left armand a
ten-pound restriction to the right arm When asked how his
assessnent would be altered by the ten-pound restriction, Hankins
admtted that there would be “a few sedentary jobs that the
enpl oyee coul d perform

“The trial court based this disability rating upon a finding
that the enployee had a 5 percent nedical inpairnment due to the
back injury and a 5 percent nedical inpairnment due to the
depression. Using the 2.5 statutory nultiplier, the trial court
found a 25 percent permanent partial disability.

°Inits brief, the enployer argued that the trial court erred
in awarding nore than the statutory maxi num of 400 weeks of
benefits. W recently decided this issue in Bonely wherein we held
that benefits for permanent total disability are not subject to the
400 week cap. Bonely, 970 S.W2d at 932. Thus, the trial court
did not err.



apportioned the permanent total disability benefits 75 percent to
the enpl oyer and 25 percent to the Second Injury Fund. The trial

court also granted the enployee’s notion for discretionary costs.

In Collins v. Hownet Corp., 970 S.W2d 941, 943 (Tenn.

1998), we summarized the standard of review and other |egal

principles that apply to the pendi ng case:

I n wor kers' conpensati on cases,
the standard of reviewin this Court
on issues of fact is de novo upon
the record of the trial court,
acconpani ed by a presunption of the
correctness of the findings, unless
t he preponderance of the evidence is
ot herw se. Tenn. Code Ann. 8§
50-6-225(e)(2); Spencer v. Towson
Movi ng and Storage Inc., 922 S.W2d
508, 509 (Tenn. 1996). When a trial
court has seen and heard w t nesses,
especially wher e i ssues of
credibility and weight of ora
testinmony are i nvol ved, consi derabl e
deference nust be accorded to the
trial court's factual findings.
Hunphrey v. David Wt herspoon, Inc.,
734 S.W2d 315, 315 (Tenn. 1987).

In reviewwng the evidence, we are mndful that the
permanency of a work-related injury nust first be established by

conpetent nedical evidence. Harness v. CNA Ins. Co., 814 S.w2d

733, 734 (Tenn. 1991). Once permanency is established, the trial
court may eval uate the factual question of the extent of vocati onal

disability. See Collins v. Howret Corp., 970 S.W2d at 943. In

determ ning vocational disability, the trial court may consider a
myriad of factors, including such factor as the enployee's
educat i on. See Tenn. Code Ann. § 50-6-241(a)(1) (Supp. 1997)

(listing the factors to be consi dered).



In this case, the trial court heard the testinony
di scussed above as well as the testinony of the enpl oyee and that
of a representative of the enployer. Fromour independent, de novo
review of this evidence, we recognize that the trial court faced a
cl ose question as to the extent and permanency of the enployee’s
di sabilities. However, in light of the presunption of correctness
givento the trial court’s findings and the deference due on i ssues
of credibility and weight to be given to oral testinony, we
conclude that the evidence does not preponderate against the
findings of the trial court. W thus affirmthe findi ngs regarding
the extent of the enployee’s injuries and the pernanent total

di sabl ed condition that now exists due to her depression.

The enpl oyer first argues that the trial court abused its
di scretion by not granting the enpl oyer’s notion to consolidate the
enpl oyee’s two workers’ conpensation clains. Essentially, the
enpl oyer maintains that if the clainms had been consolidated, the
enpl oyee woul d only have been entitled to one award of benefits for
permanent total disability; thus, no separate award of benefits for

the March 1993 back injury would have been appropri ate.

We cannot agree. Although the enployee was ultimately
permanently and totally disabled as a result of constant pain and
chroni c depression fromthe conbination of her injuries, she didin
fact suffer two distinct injuries occurring nore than four nonths
apart. The enpl oyer knew t hat she had suffered the March 1993 back
injury when the enployer permtted her to return to a Iless

strenuous job later that same nonth. Under these circunstances,



the enployee is entitled to separate disability awards for both of

her injuries.

Furthernore, the enployer received the benefits of
consolidation in the case under subm ssion. Trial courts are
encouraged to consolidate actions involving a commbon question of
|l aw or fact in order to avoid unnecessary expense and duplication
of effort. See Tenn. R Cv. P. 42.01 & advisory conm ssion
coments. In this case, although the trial court did not formally
consolidate the two workers’ conpensation clains, it did permt
these clains to be tried in one proceeding. Thus, the trial court
did not abuse its discretion in failing to consolidate the two

cases.

Because the enpl oyee suffered nultiple injuries and is
now permanently and totally disabled as a result of chronic
depression, it was necessary for the trial court to apportion the
award for permanent total disability between the enployer and the
Second Injury Fund pursuant to Tenn. Code Ann. 8§ 50-6-208. W
recently addressed apportionnment in Bonely. Although our decision
in Bonely was released after the trial court’s and the panel’s
respective decisions in this case, the apportionnent in this case
must conformto Bonely because this case was pending at the tine

Bonely was deci ded.

As we stated in Bonely, in order to decide whether a

gi ven case is covered by Tenn. Code Ann. § 50-6-208(a)® or § 50-6-

6Subsection (a)(1l) provides: “If an enployee has previously
sust ai ned a permanent physical disability fromany cause or origin
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208(b),” “it is inmportant for trial courts to nake an explicit
finding of fact regarding the extent of vocational disability
attributable to the subsequent or | ast i njury, wi t hout

consideration of any prior injuries.” Bonely, 970 S.W2d at 934

(enmphasi s added). The trial court in this case may not have been
aware of the inportance of making an explicit finding as to the
extent of vocational disability attributable solely to the
enpl oyee’s last injury (the hand/wist injury and resulting
depr essi on). Because there is no such explicit finding, and
because the parties have not had an opportunity to brief this
i ssue, we decline to address the apportionnment of liability between
the enpl oyer and the Second Injury Fund. Instead, we remand this
case to the trial court for further proceedings consistent wth

Bonely and its conpani on case, Love v. Anerican Oean Tile Co., 970

S.W2d 440 (Tenn. 1998).

Vv

and becones permanently and totally disabled through a subsequent
injury, such enployee shall be entitled to conpensation from such
enpl oyee's enpl oyer or the enployer's insurance conpany only for
the disability that woul d have resulted fromthe subsequent injury,
and such previous injury shall not be considered in estimting the
conpensation to which such enployee may be entitled under this
chapter from the enployer or the enployer's insurance conpany,;
provided, that in addition to such conpensation for a subsequent
injury, and after conpletion of the payments therefor, then such
enpl oyee shal|l be paid the remai nder of the conpensation that would
be due for the permanent total disability out of a special fund to
be known as the *second injury fund therein created.”

‘Subsection (b)(1) provides, in pertinent part: “(A) In
cases where the injured enployee has received or will receive a
wor kers' conpensation award or awards for permanent disability to
the body as a whole, and the conbination of such awards equal s or
exceeds one hundred percent (100% pernmanent disability to the body
as a whole, the enployee shall not be entitled to receive fromthe
enpl oyer or its insurance carrier any conpensation for permanent
disability to the body as a whole that would be in excess of one
hundr ed percent (100% permanent disability to the body as a whol e,
after conbi ning awards. (B) Benefits which nmay be due the enpl oyee
for permanent disability to the body as a whole in excess of one
hundr ed percent (100% permanent disability to the body as a whol e,
after conbining awards, shall be paid by the second injury fund.”
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The enployer asserts that the trial court erred in
awar di ng di scretionary costs for Lenm er’s deposition and for Lenz’s
testinony at trial. The award of discretionary costs is governed
by Tenn. R Civ. P. 54.04(2). This rule authorizes the trial court
to award costs for reasonabl e and necessary court reporter expenses
and expert witness fees for depositions or trials. The award of
such costs is a discretionary matter with the trial court. Lock v.

National Union Fire Ins. Co., 809 S.W2d 483, 490 (Tenn. 1991).

In this case, Lemler gave two depositions: a discovery
deposition taken by the enployer’s attorney and a “deposition for
proof” taken by the enployee’s attorney. The enpl oyer argues that
it should not be required to pay for the “deposition for proof”

because Lenmler testified at trial.

Under the particular facts of this case, we agree with
the enployer. The enpl oyee’'s decision to have Lemer testify in
person at trial made the “deposition for proof” unnecessary. Thus,
the trial court abused its discretion by taxing the enployer with

the costs attributable to that deposition.

The enpl oyer al so argues that it should not be Iiable for
Lenz’ s expert witness fee because the enpl oyer offered to stipulate
to the authenticity of Lenz's report. However, the enployer’s
offer to stipulate did not cone until the day of trial. By that
time, Lenz was already present and ready to testify, and she was
precl uded frombei ng el sewhere. W thus find that the trial court
did not abuse its discretion in awarding Lenz’ s expert witness fee

as a discretionary cost under Tenn. R G v. P. 54.04.
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W affirmthe trial court’s judgnent as to the exi stence,
conpensability, and extent of the enpl oyee’s back, hand/wist, and
psychol ogical injuries with resulting permanent total disability.
W affirm also, as nodified, the trial <court’s award of
di scretionary costs. However, we remand this case to the tria
court for further proceedings to clarify the apportionnent of
liability between the enpl oyer and the Second Injury Fund in |ight

of Bonely and Love.

The costs are taxed to the defendant-enpl oyer for which

execution may issue if necessary.

ADOLPHO A. BIRCH, JR, Justice
CONCUR:
Ander son, C.J.
Dr owot a, Barker, JJ.

CONCURRI NG SEPARATELY:
Hol der, J.
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